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BEFORE THE DEPARTMENT OF ENVI RONVENTAL QUALI TY
CF THE STATE OF MONTANA

In the matter of the adoption of New )
Rule | pertaining to tenporary water )
qual ity standards vari ances. )

TRANSCRI PT OF THE PUBLI C HEARI NG

On August 18, 2022, beginning at 10:01 a.m, a
public hearing noticed by the Montana Departnent of
Environnental Quality was heard at 1520 East Si xth Avenue,
Room 111, Hel ena, Montana, and via Zoom before
Kurt R Moser, Presiding Oficer, and Cheryl Ronsa,

Court Reporter, Notary Public.
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WHEREUPQON, the foll ow ng proceedi ngs were had:
MR MOSER: Ckay. This hearing is called to
order. Let the record showthat it is 10:01 on
August 18th, 2022. This hearing is taking place both in
person at DEQ s Metcalf office in Helena and virtually on
the Zoom neeting platform The nmeeting wll be recorded
and transcri bed.

This is the tinme set for the rul emaking hearing in the
matter of the proposed adoption of New Rule | pertaining
to tenporary water quality standards variances. This
proposal was originally published in the Mntana
Adm ni strative Register, MAR Notice No. 17-427, at
pages 1171 to 1175, on July 8th, 2022.

My nane is Kurt Moser. |'man attorney wth the
Mont ana Department of Environnental Quality, and | will
presi de over the hearing.

Section 2-4-302(7), MCA, and Adm nistrative Rul e of
Montana 1.3.311 require me to read the Notice of Function
of the Adm nistrative Rule Review Commttee. It is as
fol | ows:

NOTI CE OF FUNCTI ON OF ADM NI STRATI VE RULE REVI EW COW TTEE

Interim Comm ttees and Environnental Quality Counci

Adm nistrative rule reviewis a function of interim
commttees and the Environnental Quality Council or EQC

These interimconmmttees and the EQC have adm nistrative
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rul e review, program evaluation, and nonitoring functions
for the foll ow ng executive branch agencies and the
entities attached to the agencies for adm nistrative

pur poses:

For the Economc Affairs InterimCommittee: The
Departnment of Agriculture, the Departnent of Conmerce,
Departnent of Labor and I ndustry, Departnent of Livestock,
O fice of the State Auditor and I nsurance Conm ssi oner,
and O fice of Econom c Devel opnent.

For the Education and Local Government Interim
Commttee: State Board of Education, Board of Public
Educati on, Board of Regents of Hi gher Education, and
O fice of Public Instruction.

For the Children, Famlies, Health, and Human Servi ces
Interim Comm ttee: The Departnent of Public Health and
Human Ser vi ces.

For the Law and Justice Interim Committee:

Departnent of Corrections and Departnent of Justice.

For the Energy and Tel ecommuni cations Interim
Commttee: The Departnent of Public Service Regul ati on.

For the Revenue and Transportation InterimConmittee:
The Departnent of Revenue and Departnment of
Transportation.

State Adm nistration and Veterans' Affairs Interim

Commttee: Departnent of Adm nistration, Departnent of

Lesofski Court Reporting & Video Conferencing/406-443-2010
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Mlitary Affairs, and O fice of the Secretary of State.

For the Environnmental Quality Council: The Departnent
of Environnmental Quality, the Departnent of Fish, Wldlife
& Parks, and the Departnent of Natural Resources and
Conser vati on.

These interimconmttees and the EQC have the
authority to nake recommendati ons to an agency regardi ng
t he adopti on, anendnent, or repeal of a rule or to request
t hat the agency prepare a statenent of the estinmated
econom ¢ i nmpact of a proposal. They also nmay poll the
menbers of the Legislature to determne if a proposed rule
is consistent with the intent of the Legislature or,
during a legislative session, introduce a bill repealing a
rule, or directing an agency to adopt or anend a rule, or
a Joint Resolution recommendi ng that an agency adopt,
amend, or repeal a rule.

The interimcommttees and the EQC wel come conmments
and invite nenbers of the public to appear before them or
to send a witten statenent in order to bring to their
attention any difficulties wwth the existing or proposed
rules. The mailing address is P.O Box 201706, Hel ena,
Mont ana 59620- 1706.

' m al so advi si ng everyone present today of the
requi rement in Montana | aw that agencies of state

governnent create and a naintain a |ist of persons who are
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interested in that agency's rul enaki ng proceedi ngs. An
agency's interested persons |list nust indicate the subject
or subjects in which each person on the list is
interested. Persons whose nanes are on the list wll
receive notice by mail of all agency rul emaki ng notices in
t he subj ects indicated.

Anyone attendi ng today who would like to have his or
her name pl aced on the Departnent and Board of
Environnental Review s interested person |list may do so by
filling out one of the forns avail able by the door today
or by making a witten request to Loryn Johnson,

Par al egal , Departnment of Environnental Quality,

1520 East Sixth Avenue, P.O Box 200901, Hel ena, Montana
59620; or may fax a request to the Departnent’'s offices at
(406) 444-4386; or e-mail a request to Loryn Johnson at
Loryn. Johnson2, that's the nunber 2, @rt.gov. Please

i ndi cate which area of rulemaking interests you so that
the Departnent can notify you of a future rul enaking
hearing in that area.

Again, notice of this hearing was published on
July 8th, 2022, in the 2022 Montana Adm ni strative
Regi ster begi nning on page 1171 of issue No. 13, and under
MAR Notice No. 17-427.

As required by ARM 1.3.311 of the Secretary of State's

Model Rul es, which have been adopted by the Departnent, |
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amrequired to sunmari ze the nmaj or provisions of the
heari ng noti ce.

Paragraph 3 of the hearing notice sets forth the text
of the proposed New Rule | and the |legal authority and
rationale for its adoption. Because of the Iength of the
New Rule, as well as its rationale, | will not read the
rule into the record. The rationale for the adoption of
New Rule | is presented in the Hearing Notice. A conplete
copy of the Hearing Notice will be included in the
official record of this hearing, and copies are avail abl e
here today.

Paragraph 4 of the Hearing Notice notifies the public
that interested persons may submt their data, view, or
argunents, either orally or in witing, at this hearing.
The notice al so indicated that individuals nmay submt
witten data, views, or argunents to the Departnent of
Environnental Quality no later than 5:00 p. m Monday,
August 22nd, 2022. To be guaranteed consideration, nailed
comment s nust be postnarked on or before that date.

Paragraph 5 gives notice that the Departnent naintains
rul emaki ng interested persons lists and indicates how
persons may have their nanes placed on a list to receive
notification fromthe Departnent regardi ng rul emaki ng
matters. The Departnent is required by Montana Code

Annot ated 2-4-302(7)(b) to send a copy of each proposed
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notice of rulemaking to interested persons who have
requested to be inforned of the Departnent's rul emaking
proceedi ngs, or, if a person has consented, electronic
notification that the proposal notice is available on the
Departnent's website, with a link that contains the notice

The order of presentation of testinony today wll be
as follows: | wll ask a representative of the Departnent
to provide an introductory statenment about this proposed
rulemaking; | will ask -- then ask to hear the testinony
of proponents, first those appearing in person and then
t hose online; then we will hear the testinony of
opponents, first in person and then online; and then we'l|l
hear the statenents of anyone el se wishing to be heard in
person and then online. And finally, | wll then ask for
any witten comments that any person who has not submtted
oral testinony nmay w sh to provide.

If you wish to present data, views, argunents, or
other testinony either orally or in witing, please wite
your nane, address, and affiliation on the sign-up sheets
that are avail abl e near the back of the room today.

Pl ease al so i ndicate whether you support or oppose the
proposed rul e.

|f you are appearing online via the Zoom pl atform and

w sh to present data, views, argunents, or other

testi nony, please wite your nane, address, and
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affiliation in the Chat feature of the Zoomplatform

Pl ease al so i ndi cate whet her you support or oppose the
proposed rule, or take no position, in the Chat feature.
|f you are appearing online and wish to present witten
testi nony, please postmark mail no | ater than Mbonday
August 22nd, 2022, fax, or e-mail the Departnent at the
nunbers and addresses as | have previously indicated.

This is an informational hearing, the purpose of which
is to hear any and all relevant coments regarding the
proposed rule. Formal rules of evidence will not be
observed. Your testinony nust be relevant to the matter
at issue in this hearing; that is, the proposed adoption
of New Rule | pertaining to tenporary water quality
standards variances. Copies of New Rule | are avail abl e
here today. As the presiding officer, | may al so exam ne
any w tnesses nmaking a statenent here today.

|f you are appearing virtually, please use the
Rai se Hand feature in the Zoom application to indicate you
woul d |i ke to speak; when you are called upon to speak,
DEQ W || unnute you. |If you are appearing by phone, press
star 9 to raise your hand; press star 6 to nute or unnute
yoursel f.

Prior to giving any testinony here today, please
identify yourself by nane, address, and affiliation, if

any.
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| now ask the representative fromthe Departnent to

present an introductory statenent.

DR SUPLEE: Good norning. M nane is
Dr. Mke Suplee, and I'"'min the Water Qual ity Standards
and Mbdeling Section of the Departnent of Environmental
Quality.

Today we are here to consider the adoption of
New Rul e I, which provides criteria and procedures for the
Departnment to issue tenporary variances fromwater quality
standards under certain conditions. The proposed rule
does not adopt or establish any variances, but sinply
provi des the procedural nechanismfor doing so.

Section 75-5-320, MCA, the statute which gives the
Departnent authority to adopt the variance rules, was
enacted during the 2019 Regul ar Session of the Mntana
Legi sl ature and provi des the neans for dischargers to
qualify for water quality standards variances under state
| aw and as provided in federal |aw at 40 CFR 131. 14, which
Is the federal regulation for water quality standards
vari ances. For purposes of consistency wth federal |aw,
and to ensure conpliance wth 75-5-320, MCA, New Rule |
adopts 40 CFR 131. 14 by reference.

A water quality standards variance is a tinme-limted
water quality standard for a specific pollutant or

pollutants or water quality paraneter or paraneters that
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reflects the highest attai nable condition during the term
of the variance. Wen a variance is approved, the goal
remains a full attainnment of the underlying beneficial use
and criterion fromwhich the variance is sought, and al

ot her applicabl e standards not specifically addressed by
the water quality variance will remain applicable.

New Rul e I may be used to seek a tenporary vari ance
froma variety of different Montana water quality
standards, both narrative and nuneric, and including those
found in Departnment Circular DEQ 7. Under New Rule I, a
vari ance may be granted for one of the six factors
referenced at 40 CFR 131.14(b)(2)(i)(A(1).

The Departnent continues to see a critical need to use
vari ances to regul ate di scharges of pollutants, whether
such variances are fromnarrative or nuneric standards.

For exanple, the requirenment to neet water quality
standards can result in substantial and w despread
econom ¢ and social inpacts on an affected community.
Tenporary water quality standards vari ances under

New Rul e | provide a nmeans to preclude these econom ¢ and
soci al inpacts because a variance can be based on
affordability.

The affordability evaluation ensures that dollars
expended for the purposes of neeting a water quality

standard are kept to a feasible level for a comunity.
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Water quality standards variances can provide a val uabl e
tool to neet the requirenments of state and federal water
quality | aws.

When t he Departnent approves a variance, it nust also
be submtted to the U S. Environnental Protection Agency
or EPA for their approval under the federal C ean Water
Act. Once approved, the water quality standards vari ance
w il apply for purposes of developing permt limts in
di scharge permts.

New Rule | also requires the Departnent to conduct a
hearing and provide no | ess than 45 days' notice to the
public prior to approving a vari ance.

Finally, under New Rule |, the Departnent nust al so
review any issued variance every five years to determ ne
if the variance should continue, be nodified, or if the
variance is no | onger necessary.

Thi s concludes the Departnent's statenent on
New Rule I. 1I"mnow going to provide the Departnent's
Taki ngs and Stringency Analysis for New Rule |.

Thank you.

MR. MOSER  Thank you, Dr. Supl ee.

Ckay. There is no one present in the roomthat w shes
to provide testinony at this point.

Are there any proponents, those in favor of the

rul emaki ng, who wish to testify that are online right now?
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Pl ease raise your hand in the Chat feature if you are
w shing to testify in favor of the rulenmaking at this
time.
There is no one online that's indicating they want to
testify in favor of the rulemaking at this tine.
|s there anyone online that wishes to testify as an
opponent of the rulenaking at this tine? Please indicate
or raise your hand.
Ckay. W are -- no one is raising their hand
indicating they wish to testify.
Does anyone el se wish to testify just as a -- in
general about the rule without indicating a position?
M5. JOHNSON: Vi cki Watson has her hand rai sed.
| wll unmute you. |If you could state and spell your
name for the record.
MR MOSER Ms. Watson, go ahead.
M5. WATSON: Hi. This is Vicki Watson. M nane
is spelled V-1-CGK-1, WA-T-SSON And I'mstill |earning

enough about this to nake sone witten comments by
April 22nd [verbatim, so | just had a question.

And ny question was if the analysis included sone sort
of a cost-benefit analysis of the variance. Because while
it may be considered difficult for a given comunity to
afford, then them not neeting the standard may create cost

f or downstream communi ti es. So I, | wondered if there was

Lesofski Court Reporting & Video Conferencing/406-443-2010
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a kind of cost-benefit analysis to determ ne the inpacts
to downstream communities of this particular conmmunity not
neeti ng wat er standards.

MR MOSER: Ckay. Thank you for your conment.

Do you have any further coments?

M5. WATSON: No. No. Just that question.

MR MOSER: Ckay. Thank you for your comments,
then. The Departnent responds to comments in the forma
manner when it issues its notice of adoption if it, if it
proceeds with the rule.

| s there anyone el se that wishes to testify that's
onl i ne?

And no one here in the room-- there is still no one
here in the roomindicating they wwsh to testify. So
again, if there is any person who w shes to submt witten
comments, please provide those by 5:00 p. m on Mnday,
August 22nd, through the neans | already indicated today.

And for the record, I"'mtaking the stringency neno
fromM ke Suplee into the hearing record at this tine.

And thank you all for your attendance and testinony.
| just wanted to double check one last tine. No further
comrent s?

Ckay. Thank you again. The hearing is now adjourned.

(The proceedi ngs concluded at 10:22 a.m)
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COURT REPCRTER S CERTI FI CATE

STATE OF MONTANA )
SS.
COUNTY OF LEW S AND CLARK )

|, CHERYL ROVBA, Court Reporter, residing in

Hel ena, Montana, do hereby certify:

That the foregoing proceedings were reported by
me in shorthand and later transcribed into typewiting;
and that the foregoing -14- pages constitute a true and
accurate transcription of ny stenotype notes of the

pr oceedi ngs.

DATED this the 18th day of August, 2022.

/ s/ Cheryl A Ronsa
CHERYL A. ROVBA
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